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PHILOSOPHICAL REVIEW. 



THE CONCEPT OF THE STATE AS POWER. 1 

THERE is at the present time among those interested in polit- 
ical philosophy a very considerable dissatisfaction with 
what may be called the traditional conception of the state, that is, 
the conception of it as primarily a power. It cannot be said that 
as yet this dissatisfaction has f ocussed itself into a definitely new 
construction, nor does it appear that different thinkers have come 
at their difficulties by the same route. In fact, the contrary is 
true. Sometimes it has been by way of the legal theory of cor- 
porations and their relation to the state, sometimes by way of the 
sociological view of law and its relation to the community ; some- 
times the theory of state power has seemed objectionable on ac- 
count of its practical or ethical consequences. This situation is 
due to the fact that the traditional notion of the state is out of 
accord with present political conditions ; in a word, we have here 
a case in which political evolution has outstripped the theoretical 
statement of political relations. It is the purpose of this paper 
to show that this is the case. This can be done by showing the 
salient historical conditions which led political theorists to con- 
ceive the state as power and by re-examining the conception in 
the light of certain modern political conditions and tendencies. 
In this way it will appear that the state was defined as a power 
because of facts which were doubtless of sufficient importance 
in their day to justify the definition but which have largely 
passed away. 

1 Read in part before the Western Philosophical Association in Madison, 
Wis., April, 1920. 
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The prima facie attribute of the state is that it makes and en- 
forces law, and of the law that it is a body of rules which has 
behind it an organized power acknowledged to have the right of 
coercion as against recalcitrant individuals. From this point of 
view the fundamental political relation is that of sovereign and 
subject. Law is the will of the former issued to the latter in the 
form of commands which the subject disobeys at the risk of in- 
curring such penalties as the sovereign will may prescribe. These 
penalties are the sanctions of the law and they are justified by 
the political superiority of the will which utters the command. 
The state is therefore primarily a power. It possesses legal 
dominion over the population of a definite territory and its legal- 
ity is original, rather than derived from another power which 
might dominate it. 1 Other organizations within the state, such 
as municipalities, are legally the creatures of the state and possess 
the powers they exercise by delegation from the state. The state 
itself is distinguished by the fact that its powers are not imputed 
but are native to it. Hence it is the judge of its own legal com- 
petence, as well as of the legal competence of the corporations 
which it creates. The state is the arbiter over both its own legal 
powers and those of its subjects. The elaboration of this concept 
of underived power has resulted in much controversy. The most 
complete interpretation of it, and the one which is perhaps least 
open to formal objection, holds that an underived power must of 
necessity be unlimited, on the principle that all limitation is nega- 
tion, and that absolute power can neither be divided nor alienated. 2 
Hence it is held that every true state must be sovereign, i.e., 
possessed of supreme and independent power, that the state in 
its relations with other states is bound only by its own will, that a 
new sovereign cannot arise by treaty. Driven perhaps rather by 
facts than by logic, and with the purpose chiefly of accounting 

i Cf., for example, the following definition : " Als Rechtsbegriff ist der 
Staat . . . die mit ursprunglicher Herrschermacht ausgestattete Gebietskorper- 
schaft." Jellinek, Staatslehre, 2. Aufl., p. 176. Or the following: " Er [der 
Staat] ist der einzige kraft ihm innewohnender ursprunglicher, rechtlich von 
keiner anderen Macht albgeleiteter Macht herrschende Verband." Ibid., p. 172. 

2 An example of this type of reasoning may be found in W. W. Willoughiby, 
The Nature of the State, pp. 192 ff. 
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for that specifically modern type of political organization, the 
federal state, political theory has modified the rigor of this extreme 
position in two main ways. On the one hand, there have been a mul- 
titude of theories of divided power, or even divided sovereignty, 
thus sacrificing the unity of the state and, in effect, if not ex- 
plicitly, giving up the notion of a juristic person or will as the 
source of law. On the other hand, it has been held that power 
may be underived but not absolute, thus making room for the 
non-sovereign state. In this way, by sacrificing sovereignty, the 
unity of the state and its nature as a corporate will are preserved. 
Either device, however, spoils the logical neatness of the original 
deduction and both are in fact compromises which may best be 
considered as half-way stations on the road to the final abandon- 
ment of the theory that the state is primarily power. 

It may be taken for granted that in such a subject as political 
science, which has always stood in intimate relation with polit- 
ical ideals and political practice, the elaboration of this concept of 
state power is not so abstract as it seems, but is rather an inter- 
pretation of vivid and long-continued political experience. The 
fact is that the concept of political power, unity, and sovereignty 
bears the marks of historical controversies which influence the 
reasoning but do not appear as premises in the argument. The 
sovereign state is specifically a modern phenomenon and its ap- 
pearance was the epoch-making event of the early modern period. 
It was born of century-long contests, and political theory, then as 
now, was largely an attempt to state the general drift of events 
and to bring the newer tendencies to a successful birth. The 
scientific fashion of the day dictated that these prevailing tenden- 
cies should be regarded as rooted in the nature of things and that 
statements of them should be treated as axioms whose implica- 
tions were to be developed by logical elaboration. An examina- 
tion of the origin of the earlier theories of the state reveals clearly 
why it was conceived as unified, absolute power, and also how the 
supposedly inherent reasonableness of the conception was con- 
sidered the most trustworthy defense of an important polit- 
ical ideal. 

The state achieved its modern form by the gradual emancipa- 
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tion of the kingship from three other types of political institution 
which during the Middle Ages had overshadowed it or at least 
had rivalled it in authority. 1 These three powers were the 
Church, the Holy Roman Empire, and the corporations or great 
feudal lords within the kingdom who frequently were powerful 
enough to act in independence of the king. The king was sub- 
ject, always in theory and often in practice, to limitation by the 
two great powers which were most typical of the Middle Ages. 
It was relatively late 2 and only as the consequence of the bitter 
struggles between the Pope and the King of France that the inde- 
pendence of political from ecclesiastical power was asserted. In 
theory also the kings of France and England were subjects of 
the Emperor, and while the theory did not accord with the facts, 
the kings could not claim more in principle than to exercise all the 
power of the Emperor within their kingdoms. It was not denied 
that only the emperor could grant the title and privileges of king- 
ship. From the mediaeval point of view it was obvious that there 
could be by right only one earthly power, as there was but one 
heavenly power. It was not until the Reformation that this 
theoretical claim of unity was destroyed. 

If the claims of the Church and the Empire were sometimes 
more matters of theory than of fact, the limitation upon the king's 
power in his own kingdom was entirely real and very effective. 
Both the feudal lords and the free cities held political rights 
which mediaeval law regarded as essentially private possessions, 
just as it regarded the power of the king himself as a subjective 
right. In the exercise of these powers all three were virtually 
independent. The feudal system, where it was at all completely 

1 1 have followed here Jellinek's account of the origin and growth of the 
concept of sovereignty, op. cit., 14. Kap. Jellinek rejects sovereignty (supreme 
power) as essential to the state, finding its fundamental attribute in unde- 
rived power, which may or may not be sovereign. It appears to me, however, 
that the historical conditions which he finds responsible for the claim of su- 
preme power are equally responsible for the definition of the state as the 
source of juristic authority. 

2 Jellinek says at the beginning of the Fourteenth Century during the con- 
troversies of Philip the Fair and Boniface VIII. He attributes the remark- 
able defense of the Emperor by Marsilius of Padua {Defensor pacis, 1324) to 
French influence. Op. cit., p. 428. 
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developed, stood between the king and the people in such a way 
that his political power might be practically lost. For each sub- 
ject owed fealty to his immediate over-lord and through him 
mediately to the king. Where the law was enforced not through 
the king's but through the lord's courts, the kingdom could 
scarcely be said to have political unity in more than name. It is 
not without reason, therefore, that Maitland stresses the fact that 
from the time of the Conquest the county-moot in England was a 
county court but not a count's court, 1 nor was it without reason 
that the Conquerors reaffirmed the right to have subjects swear 
fealty directly to the king. In France it was a much slower 
process by which the king gradually extended the royal domain 
and attained a degree of power that definitely exalted him above 
the nobility. It was this process which finally established the 
theory that the king possesses a general power of legislation for 
the good of the whole kingdom and is the supreme lord of the 
land. Only the growing power of the king finally overthrew the 
pluralism of the feudal system and welded the kingdom into a 
unified political entity. Both in France and in England politics 
first assumes a distinctively modern form in a period of royal 
absolutism. 

It is deeply significant that this period produced also the first 
theories of the sovereign state. In particular it was the King of 
France who in the Sixteenth Century achieved the title to be de- 
scribed as " in his own kingdom, as it were, a corporeal god." 
And in 1576 Jean Bodin first formulated a definition of the state 
which made sovereign power its essential characteristic. The 

1 Art. English Law, Encyclopedia Britannica. Cf. Pollock and Maitland, 
History of English Law, 2d Ed., Vol. I, pp. 40 f, 528 f. The Conquest appears 
to have aided the development of feudalism in some respects and to have 
checked it in others. It completely feudalized the tenure of English land, but 
the strength of the Norman kings definitely checked an existing tendency to 
grant jurisdiction to the landholder. Thus Edward the Confessor is said to 
have granted such private jurisdiction with a lavish hand, but in 1278 Ed- 
ward I made a vigorous effort to recover all judicial rights not held by a 
definite written grant or by immemorial custom. Maitland, Constitutional 
History of England, pp. 45, 59, 151, 156. The king's justices made a wide 
use of legal fictions to bring business into the king's courts, ibid., pp. 109 ff. 
Maitland enumerates six important respects in which the development of the 
feudal system was limited in England, pp. 161 ff. 
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state consists of citizens subject to some sovereign power and 
"sovereignty is the supreme power over citizens and subjects, 
unrestrained by the laws." 1 The sovereign is the source of law 
and, as such, cannot be bound by it; he is subject only to the 
divine law and the law of nature, and is responsible to God alone 
for his acts. Political theory thus joined hands with political 
policy ; as Machiavelli had prescribed the concentration of power 
in the hands of the princes as the only means of uniting Italy, so 
Bodin, in the midst of civil war, celebrated in his theory of sov- 
ereignty a similar concentration in France which was about to 
be consummated in his day. Moreover, this theory conformed 
quite simply to the most significant tendency of the century, the 
fact that the king was not subject to the Pope, owed no fealty to 
the Emperor, and within his kingdom legislated for the whole 
body of his subjects and enforced the law directly upon them by 
his own officers. The famous claim of Louis XIV, " I am the 
state," was in the main simply a statement of fact; for the rest, 
it was a somewhat crude way of stating a great political ideal. It 
is clear, therefore, why political philosophy regarded the relation 
of sovereign and subject as the fundamental political fact, and 
also why a similar theory of sovereign power could not have 
arisen at any earlier date ; it was born only of the struggle which 
set the king free from other limiting political powers and so 
brought the modern state into existence. 

In the light of these facts the theory of the divine right of the 
king is neither so absurd nor so divorced from fact as it seems 
to a generation which has lost the fashion of expressing political 
ideas in theological language. In the Seventeenth Century it 
was a simple and perfectly intelligible way of maintaining the 
legal omnipotence of the sovereign as the source of law. James 
the First's " free monarchy " meant simply that there was no 
power on earth to which the king could be held responsible. The 
king is the supreme lord of his entire kingdom by divine impo- 
sition; the land, his subjects, and their goods are his to dispose 
as he will "without aduice or authoritie of either Parliament or 

i Respublica, Lib. I, cap. viii. 
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any other subalterin iudiciall seate." 1 The king is subject only 
to the judgment of God, and while he is obliged by justice and 
morals to govern according to the traditional laws of the land, 
only changing them as occasion may warrant, the limitation is 
neither legal nor contractual. If the king violates his coronation 
oath, not his subjects, or any earthly court, but God alone is his 
judge and God alone can punish him. The theory establishes at 
once the absolutism of the king and the sovereignty of the state, 
since the two are at this stage indistinguishable. The present 
interest of the theory of divine right lies precisely in this fact. 
It shows clearly the source from which the theory of absolute 
state power was derived. 2 

The political evolution which created the personal monarchy 
was a process far too complicated to stop with that result. A 
two-fold development continued and has continued to our own 
day. On the one hand, the centralization which made the king 
the ruling power in the state has gone on in the form of a tend- 
ency to create larger political units and to exalt central at the 
expense of local authority. Unification has been a standing fea- 
ture of modern political development. But this process itself 
quickly made simple addition to the royal functions inadequate. 
No single man could possibly keep his hand on all the activities 
of the modern state. Still more important was the growing dis- 
satisfaction with merely personal government and the demand 
for the popularizing of the state. The great process which con- 
stitutionalized the monarchy left the king, at least in England, 
shorn completely of political power. The state absorbed the 
crown and in doing so depersonalized itself. But the need of 
maintaining the unified, centralized character of the state, at least 
as a defense against anarchy, seemed none the less pressing. The 
concept of the state became correspondingly more abstract, since 

1 The Trew Law of Free Monarchies, Political Workes of James I, Cam- 
bridge, Mass., 1918, p. 62. 

2 The Tudor kings between the accession of Henry VII and the death of 
Elizabeth exercised the substance of absolute power but used great tact in 
claiming it as a right. It was a frequent ecclesiastical theory of the day 
which James adopted and imprudently urged when absolutism became a con- 
tested issue. Cf. Figgis, The Divine Right of Kings, pp. 88 ff. 
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the sovereign could no longer be identified simply with the person 
of the monarch, but its constructively personal character as a 
supreme will behind the law is still maintained. 

It is in this stage that we find the theory of sovereignty in 
Hobbes. He has quite abolished the rights of legitimacy which 
were vital to the Stuart claims and which were most simply ex- 
pressed by the theory of the sacredness of the king's person. His 
sovereign is either a man or an assembly of men and there is for 
him no meaning in the distinction between a sovereign de jure 
and one de facto. But a firm conviction of the indivisibility of 
sovereign power is the beginning of wisdom in both political 
theory and practice. " If there had not first been an opinion re- 
ceived of the greatest part of England, that these powers were 
divided between the King, and the Lords, and the House of Com- 
mons, the people had never been divided, and fallen into this Civill 
Warre." 1 It is accordingly the task of political theory to show 
how necessary powers of the state can be deduced from the con- 
ception of sovereign power itself. The sovereign can do no in- 
jury to the subject ; his power cannot be forfeited nor can he be 
punished. He is the supreme arbiter both of policies and of laws ; 
both legislation and judicature belong to him. "These are the 
Rights, which make the Essence of Sovereignty; and which are 
the marks, whereby a man may discern in what Man, or Assembly 
of men, the Sovereign Power is placed, and resideth. For these 
are incommunicable, and inseparable." 2 To dispense with any of 
them is to negate the others and to destroy the ultimate power of 
the state. As inseparable and inalienable attributes of sovereignty, 
deducible from the very nature of sovereign power, these powers 
must inhere in whatever entity exercises sovereignty. 

In so far as Hobbes's theory of sovereignty was designed to 
strengthen monarchy it was a complete and immediate failure; 
the day of royal absolutism was over, in England at least, before 
he came to its defense. As was inevitable after the Revolution 
of 1688, Locke finds the chief power, supreme over all other or- 
gans of government, in the legislature. Locke's main aim, how- 

1 Leviathan, Ch. xviii, Cambridge, 1904, p. 126. 

2 Ibid. 
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ever, was not merely to transfer power from the crown to Parlia- 
ment but to subject power itself to limitation. His ideal is that 
of government subject to law throughout. With Hobbes plainly 
in mind, he scouts the notion of a contract which makes all men 
but one subject to law. 1 Unfortunately, however, Locke is not 
able to make this ideal entirely clear. At the beginning of his 
second Treatise he defines political power as the right to make 
laws 2 and this puts him at the mercy of Hobbes's more rigorous 
logic. He minimizes so far as he can the extent to which law is 
made, in any absolute sense, by holding that the making of law 
is merely setting down the punishment which is due to trans- 
gression. 3 The transgression itself consists in violating the 
already existing law of nature. But in a day when the legislature 
had just made good its claim to supremacy and was entering upon 
a period of detailed control over public affairs such as it had 
never had before and does not have now, it was not to be expected 
that so vague a distinction would lead to anything. In fact, 
Locke's main reliance for limiting the legislature lay in the theory 
that ultimate power rests with the people and that political obedi- 
ence is due to " the public will of the society," 4 the prolific germ 
of all the later theories of popular sovereignty. This theory 
represents the change from a mainly personal view of the state's 
power to the notion of a unified community of which government 
is the organ. It cannot attain clarity, however, so long as polit- 
ical power is regarded as the power to make law ; for clearly the 
people do not make law in the sense in which that phrase is gen- 
erally understood. Locke's theory becomes a defense of revolu- 
tion which must be an extra-legal, if not an illegal, remedy. In 
the long run, therefore, a modification of Hobbes's more logical 
theory triumphed and the net juristic outcome of the Revolution 
was that sovereignty was lodged in Parliament. The classical 
statement by Blackstone may be called a commonplace of English 
law: "It [Parliament] hath sovereign and uncontrollable author- 

i Treatises concerning Government, II, Sect.- 90. 

2 Sect. 3- 

3 Ibid., Sect. 88. 

1 Ibid., Sect. 151. 
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ity in the making, confirming, enlarging, restraining, abrogating, 
repealing, reviving, and expounding of laws, concerning matters 
of all possible denominations, ecclesiastical or temporal, civil, 
military, maritime, or criminal; this being the place where that 
absolute despotic power, which must in all governments reside 
somewhere, is intrusted by the constitution of these kingdoms." 1 
In the theory of parliamentary sovereignty, with an indefinite, 
extra-legal responsibility of Parliament to the people, we have the 
most definite outcome for political theory of the rise of constitu- 
tional monarchy. The theory is based, however, specifically upon 
English political practice; indeed, it does not precisely fit any 
government in the world except Great Britain, not even the Brit- 
ish Empire ; for the authority of Parliament, though theoretically 
intact, is quite shadowy as applied to the self-governing domin- 
ions. In particular, it is inapplicable to the prevailing tendency 
of Nineteenth Century politics which brought the federal gov- 
ernment into being. The many theories of divided state power 
and the many efforts of political science to show what bodies 
share or exercise this power bear witness to the insufficiency of 
legislative sovereignty to cover the facts. The growing com- 
plexity of political institutions made it quite impossible to say 
in what agencies the power of the state must be conceived ulti- 
mately to reside. In fact, it manifestly resided in no one agency. 
It might be said, indeed, that "By whomsoever, or whatsoever 
body, the will of the State is expressed, and law created, there we 
have sovereignty exercised." 2 But this in effect merely reaffirms 
the general theory: Since law is the will of the state, whatever 
body makes law, exercises the will of the state. The fact is that 
many different and largely independent bodies are equally legis- 
lative. Thus in the United States the President and the two 
houses of Congress, or a governor and a state legislature may 
make law. But in the process of interpretation the courts make 
law, in effect if not avowedly. An executive officer may some- 
times make law by ordinance. In states where the initiative and 
referendum exist the electorate aids in making law. A constitu- 

t Commentaries, I, p. 1 60. 

2 Willoughby, op. cit., pp. 302 ff. 
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tional convention, together with the bodies that have the ratifying 
power, make law, and in amending the Federal Constitution, Con- 
gress and the state legislatures make law. Nothing is clearer than 
that the location of sovereignty in any definite body is out of the 
question and that the search for a tangible sovereign is futile. 
The state as a unitary, law-creating power can be retained, there- 
fore, only by the most rigid distinction between the state and the 
persons or bodies who from time to time may speak for the state. 
The state becomes an intangible entity, a juristic person or cor- 
poration, whose will is expressed through many agencies. The 
agencies may be regarded, however, as wielding, each in its own 
province, the undivided power of the state. 1 The state has be- 
come a concept, the hypothetical will in whose name every law is 
enacted and every official act is done. This hypothesis of a uni- 
fied state power, wholly abstracted from any agency of govern- 
ment, must be examined in the light of some of the salient fea- 
tures of political organization. 

It is apparent that the unity imputed to the state is of a purely 
formal, or even nominal kind, for it indicates nothing whatever 
regarding either the nature of the specific activities that are 
carried on in the name of the state or the positive and substantial 
relations between them. In fact, as governments are constituted 
under modern conditions there may be very little substantial rela- 
tion between many of their different agencies. A great extension 
of the state's activities took place during the Nineteenth Century, 
especially in the latter part and as a consequence of what is called 
social legislation. The passing away of the laissez faire dogma 
and the growing complexity of industrialized societies brought 
into existence a great multitude of governmental agencies such as 
had been quite unknown in the political organization of an earlier 
and simpler period. This process was apparent in the growing 
number of ministries and the relative independence of the per- 

ijellinek, op. cit., 14. Kap., 3. Abtl., pp. 482 ff. The author wholly rejects 
the doctrine that specific powers are essential ,to the state or are deducible 
from its nature (p. 470). Nevertheless the state's power is as essentially in- 
divisible as the will of the human person. It is indeed the province of polit- 
ical science to conceive the state as a unity, this unity being " a form of 
synthesis necessarily imposed upon us by our consciousness." P. 163; also 
156 f. 



312 THE PHILOSOPHICAL REVIEW. [Vol. XXIX. 

manent civil service. In recent years, however, the process has 
gone far beyond the multiplication of ministries. There have 
appeared numbers of almost self-directing boards and commis- 
sions whose work has little substantial relation to any executive 
department and which are as capable of functioning apart from 
other governmental agencies as most private corporations. Like 
the latter, such boards must, of course, be authorized by the legis- 
lature, and their powers are subject to definition or re-definition 
by the legislature. They are subject to regulation and super- 
vision, but in the nature of the case their action is, and must be, 
largely independent. What real unity can be pointed out, for 
example, between such diverse agencies as the post office, with 
its parcel post and savings bank divisions, the Interstate Com- 
merce Commission, the various public health services, the bureaus 
of factory inspection, the Federal Reserve Board, the governing 
bodies of the state universities, and the various workingmen's 
compensation boards, to mention only a few taken at random? 1 
Governments are, in fact, complicated congeries of diverse agen- 
cies held together simply by the fact that they do speak in the 
name of the state. They do not so act because of any peculiarity 
in them that makes them characteristically organs of the state. 
The French jurist Duguit regards a tendency thus to decentralize 
the state as one of the most important political movements of the 
time. It would issue in the organization of public services in 
largely independent corporations f this is precisely the goal toward 
which the French administrative Syndicalists are aiming. 3 It is, 
of course, a question how far such a plan would work in practice, 
but it is hard to see that any essential unity in the nature of the 
state would be violated by it. 4 

i Some idea of the enormous complication and multiplication of governing 
boards during the War may be got from W. F. Willoughby's Government Or- 
ganization in War Time and After. Doubtless much of the complication was 
merely bad organization, but it is significant that the creation of such agencies 
seemed the natural and in fact the only way of meeting the increased demands 
of the War. The rapidity with which they came into being only emphasized 
a tendency which had been going on less perceptibly for years. 

2 Traite de droit constitutional, Sects. 27, 786, 87-88. 

s H. J. Laski, Authority in the Modern State, Ch. V. 

4 On the question of the unity of the modern state, cf. H. Krahbe, Die 
moderne Staatsidee, pp. 240 ff. 
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In other words, the appropriateness of having a given activity 
conducted or regulated by an agency of government is purely a 
matter of circumstances and policy, not at all a matter of dis- 
covering an inherent state character in the activity concerned. 
Undoubtedly agencies of the kind mentioned have been created 
from time to time in response to urgent needs and with the object 
of safeguarding the public welfare. It might indeed be urged 
that the unity of these seemingly diverse agencies lies in the fact 
that, individually and collectively, they are in a special sense the 
guardians of the public interest. 1 This view, however, is quite 
misleading if it is meant that specific activities are carried on in 
the name of the state because they are interests of the state, or 
because these activities and not others are interests of the public. 
All that can be meant by saying that a given activity has a public 
interest is that a sufficiently large number of persons in the com- 
munity are interested in maintaining it to make it a matter of 
general concern, and this in itself is not a reason for having it 
conducted by an agency of the state. The urgent reason for 
committing an activity to an agency of the government lies in 
the conviction that it cannot be adequately maintained if it is left 
to private enterprise. It is of course manifest that many of the, 
activities which are left to private agencies are quite as impor- 
tant to the community and affect the interests of quite as large a 
proportion of the public as those which are carried on in the name 
of the state. The public interest is served if the work is effi- 
ciently done and it is purely a matter of policy to determine how 
in fact the requisite degree of efficiency can be secured. There 
was, for example, a time when water and light plants were likely 
to be owned by private corporations, but the tendency has been 
to make them the property of the municipalities they serve. But 
no one would hold that the question of ownership has any special 
bearing upon the question of the public interest in them; they 
have tended to become public property because of the belief that 

1 Cf. Duguit, op. cit., Sect. 27. The state is " a co-operation of public serv- 
ices organized and controlled by the rulers." It is to be noted that the 
" rulers " do not make law according to Duguit, and therefore he must mean 
that public services look after public interests in a sense in which private 
activities do not. 
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it was scarcely safe to leave them in private hands. There are, 
moreover, an indefinite number of stages between private owner- 
ship and public ownership, representing degrees and kinds of 
government control and regulation, as may be illustrated by the 
status of the railroads. Such an industry as the production of 
steel, though owned and operated by private corporations, is al- 
most if not quite as much a matter of public concern to an indus- 
trial community as the railroads. It is possible that nothing 
would be gained by regulating the steel industry in some such 
way as the railroads are regulated, but in any case it cannot be 
maintained either that transportation falls within a circle of state 
interests while the steel industry does not, or that the steel in- 
dustry is a private interest while transportation is not. Neither 
is ' of interest to the state except as it touches the interests of 
practically every citizen, and both are public interests in the sense 
that the community is bound to keep both going in a reasonable 
condition of efficiency. 

The distinction between public interests which are cared for 
by organs of the state and private interests which are left to in- 
dividual initiative has exactly the same unclearness as Mill's 
famous distinction between conduct which concerns only the in- 
dividual and conduct which concerns others. 1 The latter, Mill 
argues, may rightly be made the subject of compulsion by law, 
while the former must be left to the merely moral sanctions. It 
is manifest, however, that morality of a highly personal kind, 
which no one would dream of trying to enforce by law, may be of 
the greatest concern to everyone, and that the true reason for not 
enforcing it is merely that such an instrument as law will not 
accomplish the purpose. Similarly, any analysis of interests 
shows that the division of them into public and private is open 
to the same objection. An interest which is of very serious im- 
port to an individual may be so to others as well, and manifestly 
nothing is of interest to the community which is not an interest 
to some or all the members of the community. The persons who 
conduct a given business are interested in it in certain special 
ways in which others are not interested in it. The others may 
i On Liberty, Ch. iv. 
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be quite as vitally interested in it in some other way, as cus- 
tomers, for example, and if the business is of such a kind that 
everyone is obliged, directly or indirectly, to be a customer, it 
is quite intelligible to say that the whole community is interested. 
Under no circumstances are the special interests abolished, no 
matter how widely others may be interested, not even if the 
business becomes public property, except, of course, the special 
interest of ownership. There are, in fact, private and public 
interests involved in every activity of importance, just as all 
conduct of any importance concerns both the person who acts and 
others who must adjust themselves to his action. And just as 
the interest of others in good character does not prove that good 
character ought to be enforced by law, so the fact that an industry 
is of interest to everyone does not prove that it ought to be owned 
by the state. The practical question in both cases is the advisa- 
bility of trying to gain a certain end by a given means. It is 
equally clear, of course, that private interests argue nothing 
against public ownership or control if a privately controlled in- 
dustry does not serve the public as well as it might if managed 
in some other way. 

The unimportance for political theory of the distinction be- 
tween private control and what is called public control is shown 
by the fact that the public control is a matter of degree in any 
case. In whichever way a given activity may be carried on, there 
is in the modern state one and the same warrant for both. This 
warrant is the law. The private individual claims certain pow- 
ers of action and the law is the arbiter of the claim ; he is required 
to assume certain obligations and responsibilities for his action, 
and again it is the law which lays these duties upon him. His 
rights and obligations vary widely under different circumstances 
with reference, for example, to his use of different kinds of prop- 
erty or his personal liberty according as he is or is not in military 
service. Even within the sphere of what are ordinarily regarded 
as private rights, the law regulates action to any extent that may 
be deemed necessary in the public interest, provided it is believed 
that regulation by law will be effective. Now it is evident that in 
the modern state the claim of an agency of government to exer- 
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cise a given power has just the same sort of foundation as that of 
the private individual. It is a claim the warrant for which must 
be found in the law. There is no assignable difference in this 
respect between the owners of a railroad and the Interstate Com- 
merce Commission ; the right of the owner to act or the right of 
the Commission to restrain or enforce action proceeds from one 
and the same source. Nor need this be in any way peculiar to 
those agencies of comparatively recent origin which stand some- 
what aside from the traditional functions of government. The 
President, the member of Congress, the Judge, even the com- 
mander of a military force are quite on a level with the private 
citizen in this respect. The official may or must do things, in- 
deed, in his official capacity which the private citizen may not do, 
but this is only because the law makes these things rights or 
duties of his office. What the official may or must do is permitted 
or required with quite the same degree of right or obligation that 
attaches to private action. If, therefore, it is the function of 
law to care for public interests, — so far, at least, as such a means 
as law can do this, — then an act required by law of the private 
citizen is done in the public interest quite in the same sense as the 
act of an official. On the other hand, the official is, as a rule, 
quite as responsible for acts done in his official capacity as the 
private citizen is for his private acts. 1 

It is indeed true that this legal responsibility for official action 
has not as yet been fully acknowledged. 2 In certain nooks and 
corners of the law the old principle that the state is legibus soluta 
operates to make the agencies of government irresponsible, or to 
make the official individually responsible in cases where the only 
adequate redress for the injury done would be recovery from the 
government itself. But the layman at least encounters cases of 
this sort with a shocked sense of their incongruity. The distinc- 
tion is so meaningless in the light of most of our experience of 
government that the persistence of the principle is at once felt 
to be an anachronism and its application a substantial injustice. 
The tendency of the law itself is certainly to eliminate these 

i Cf. Krabbe, op. cit., pp. 230 ff. 

2 H. J. Laski, Authority in the Modern State, pp. 96 ff. 
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anomalies. In fact, the whole tendency of constitutional govern- 
ment has been away from such irresponsibility ; as we have seen, 
it was this phase of constitutionalism which Locke deemed most 
essential, and in a great measure the ideal has been realized. 
Manifestly there is nothing whatever in the nature of the state to 
prevent its realization in the outstanding cases. 

The conclusion, therefore, is that neither the government nor 
the state is the guardian of public interests but the whole body of 
rules, whether legal or moral, by which conduct is regulated. It 
makes no difference whether the action is official or private ; the 
conduct is subject to judgment under the rules in either case. 
The final question is merely whether under modern conditions, 
when an agency of government acts in a legislative capacity and 
declares a certain rule to be law, there is any appropriateness in 
saying that this agency is acting as the organ of a juristic will 
which creates law by its fiat. Of the creation of law in any abso- 
lute sense one can scarcely speak; it is merely commonplace to 
say that the real binding force of the law arises not from that 
prima facie making by the legislature, but from the fact that the 
rule laid down has its roots in that sense of mutual rights and 
obligations without which no communal activities would exist. 
It is closer to the facts to say that a body maintained by law for 
that purpose interprets and makes explicit what this underlying 
sense of right seems to require in a given case. As has been said, 
the law is found rather than made, though this way of putting it 
suggests the false notion of a law already existing and waiting 
to be stated. Law grows in being stated and applied, but it grows 
from already existing law and right, by means which are them- 
selves maintained by law. It is indeed true that any institution 
which has the duty thus to interpret and develop the body of law 
must be trusted to do the work faithfully and intelligently; we 
cannot have interpretations of interpretations ad infinitum. But 
this is due to the fact that on such terms the community would 
fall into a state of chaos rather than to the fact that there is any- 
where an absolute will in the name of which a particular agency 
is permitted to speak. 

From the time of its first appearance the theory of the state as 
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a superior power has been a defense of public order against dis- 
order. It arose in a period when the surest guarantee of public 
order lay in the power of the king and when order was most 
readily conceived as the subordination of subject to sovereign. 
By the evolution of political institutions, however, we have reached 
a point where subordination has very little to do with public 
order, except such voluntary subordination as comes from loyalty 
to causes and ideals. The distinction of sovereign and subject, 
which was once the primary political fact, has come to play little 
or no part in the political consciousness of the law-abiding citizen. 
It is only with an effort that he can think of the law as the voice 
of an irresistible will which has the right to command by vir- 
tue of an inherent political superiority. In practice the prin- 
ciple amounts merely to the postulate that decisions which shall 
stand as final must be taken and that the discussion of rules can- 
not go on indefinitely. Somebody must say what rule shall be 
followed, just as somebody must clean the streets, and the law 
itself designates in both cases who shall do it. Three realities 
remain : The community with its territorial and cultural identity ; 
the law, which is one expression of that culture ; and the govern- 
ment, which is a group of organized agencies subject to law and 
maintaining such communal interests as can best be maintained 
in that fashion. Nowhere do we find a will which has an unde- 
rived power to issue commands to its political inferiors. The 
agencies of government act by the same warrant as the private 
individual, namely, the law, which is binding alike on everyone 
according to the capacity in which he claims a power to act. 
Finally, the legislative function itself is merely a duty entrusted 
to various legally established agencies of government for the 
more orderly interpretation and application of that body of rules 
without which the community could not exist. 
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